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In	Morrow	v.	Balaski,	the	Third	Circuit	Court	of	Appeals	substantially	limited	

the	state’s	duty	under	the	Fourteenth	Amendment	to	protect	public	school	students	

from	bullying.	719	F.3d	160	(3d	Cir.	2013).	The	Morrow	decision	appears	to	have	

been	driven	by	the	Court’s	concerns	about	the	reach	of	federal	courts	into	the	affairs	

of	public	schools.	Plaintiffs	must	take	these	concerns	into	account	in	future	cases	

and	identify	some	limiting	principle	that	makes	the	Court	comfortable	that	in	

holding	a	state	liable	for	school	bullying,	it	will	not	open	the	gates	to	massive	

liability	for	school	districts.		

In	Morrow,	two	sisters,	Brittany	and	Emily,	were	the	victims	of	bullying	at	

their	school	in	the	Blackhawk	School	District.	After	a	physical	altercation,	the	bully	

and	Brittany	were	suspended.	Balaski,	the	school’s	assistant	principal	suggested	that	

the	Morrows’	mother	report	the	bully	to	the	local	police.	Ms.	Morrow	did	so	and	the	

bully	was	charged	with	simple	assault,	terroristic	threats,	and	harassment.	

However,	after	the	bully	returned	from	school	suspension,	the	harassment	

continued.	Eventually,	the	school	told	the	Morrows	that	it	could	not	guarantee	their	

safety.	The	Morrows	were	forced	to	enroll	in	a	different	school.		

Brittany,	Emily,	and	their	parents	brought	suit	against	Balaski	and	the	

Blackhawk	School	District,	alleging	that	it	denied	them	substantive	due	process	by	

not	protecting	Brittany	and	Emily	from	bullying.	Thus,	the	Morrows	claimed	the	

state	was	liable	for	failing	to	protect	Brittany	and	Emily	from	private	violence.	As	a	

general	matter,	…	a	State’s	failure	to	protect	an	individual	against	private	violence	

simply	does	not	constitute	a	violation	of	the	Due	Process	Clause.	Morrow	at	166	



citing	DeShaney	v.	Winnebago	Cnty.	Dep’t	of	Social	Servs.,	489	U.S.	189,	197	(1989)	

(quotations	omitted).	However,	states	do	have	an	affirmative	duty	to	protect	certain	

individuals	when	a	special	relationship	exists	between	the	state	and	individual	or	

when	the	state	created	the	danger	causing	injury	to	the	individual.	Id	at	167.	

According	to	DeShaney,	the	special	relationship	exception	“arises	not	from	

the	state’s	knowledge	of	the	individual’s	predicament	or	from	its	expressions	of	

intent	to	help	him,	but	the	limitation	which	it	has	imposed	on	his	freedom	to	act	on	

his	own	behalf.”	DeShaney	at	200.	The	Morrow	Court	interpreted	DeShaney	and	its	

progeny,	particularly	D.R.	v.	Middle	Bucks	Area	Vocational	School,	to	stand	for	the	

proposition	that,	in	order	for	a	special	relationship	to	be	triggered,	the	state	must	

have	authority	over	and	responsibility	for	an	individual’s	basic	life	decisions.	See	

Morrow	at	173-6.	The	Court	then	concluded	that	public	schools	do	not	possess	such	

control	over	students.	See	id	at	177.		

In	coming	to	this	conclusion,	the	Court	heavily	relied	on	dicta	in	Vernonia	

School	District	v.	Acton.	See	id	at	169-177.	In	Vernonia,	the	court	analyzed	whether	

drug	testing	student	athletes	violates	the	Fourth	Amendment.	In	dicta,	the	Vernonia	

Court	stated,	“we	do	not,	of	course,	suggest	that	public	schools	as	a	general	matter	

have	such	a	degree	of	control	over	children	as	to	give	rise	to	a	constitutional	‘duty	to	

protect.’”	Vernonia	Sch.	Dist.	47J	v.	Acton,	515	U.S.	646,	655	(1995).	The	Court	in	

Morrow	cited	Vernonia	and	then	used	it	to	establish	the	principle	that	the	typical	

relationship	between	schools	and	students	does	not	involve	the	level	of	control	

needed	to	trigger	a	special	relationship.	See	Morrow	at	169	(circumstances	creating	



a	special	relationship	“must	be	so	significant	as	to	forge	a	different	kind	of	

relationship	between	a	student	and	a	school)	(emphasis	added).		

The	Morrow	Court	concluded	its	discussion	of	the	special	relationship	

exception	stating:	

The	due	process	clause	is	not	a	surrogate	for	local	tort	law	or	state	
statutory	and	administrative	remedies.	Nor	is	substantive	due	process	
…	a	license	for	judges	to	supersede	the	decisions	of	local	officials	and	
elected	legislators	on	such	matters.	Morrow	at	176	citing	Hasenfus	v.	
LaJeunesse,	175	F.3d	68,	74	(1st	Cir.	1999).	
	

Judge	Smith‘s	concurrence	provides	further	support	for	the	Court’s	assertion	that	

federal	courts	should	not	intrude	into	state/local	affairs	through	the	Fourteenth	

Amendment:	

Faced	with	a	tradition	that	once	permitted	almost	no	judicial	
limitations	on	schools’	disciplinary	authority,	I	cannot	conclude	that	
substantive	due	process	enshrines	the	opposite	–	a	right	to	judicial	
intervention	in	school	disciplinary	decisions.	Morrow	at	182.	

	
The	Court’s	reliance	on	dicta	and	Middle	Bucks,	which,	as	pointed	out	in	the	

Morrow	dissent	by	Judge	Fuentes,	lies	on	shaky	legal	ground,	suggests	that	

something	other	than	legal	formalism	drove	its	analysis	of	the	special	relationship	

exception.	The	underlying	force	appears	to	be	the	Court’s	concerns	about	expanding	

the	reach	of	federal	courts	into	the	public	school	setting.	The	Court’s	approach	to	the	

state-created	danger	exception	further	supports	this	conclusion.			

Four	elements	must	be	met	in	order	for	a	plaintiff	to	prevail	on	a	theory	of	

state-created	danger:	

1. That	harm	ultimately	caused	was	foreseeable	and	fairly	direct;	
2. A	state	actor	acted	with	a	degree	of	culpability	that	shocks	the	conscience	
3. A	relationship	between	the	state	and	the	plaintiff	existed	such	that	the	

plaintiff	was	a	foreseeable	victim	of	the	defendant’s	acts,	or	a	member	of	a	



discrete	class	of	persons	subjected	to	the	potential	harm	brought	about	by	
the	state’s	actions;	and		

4. A	state	actor	affirmatively	used	his	or	her	authority	in	a	way	that	created	a	
danger	to	the	citizen	or	that	rendered	the	citizen	more	vulnerable	to	danger	
than	had	the	state	not	acted	at	all.	Bright	v.	Westmoreland	Cnty.,	443	F.3d	276,	
281	(3d	Cir.	2006).		

	
The	Morrow	court	focused	on	the	fourth	element,	specifically	on	whether	

Blackhawk,	through	an	affirmative	act,	created	the	dangerous	situation	that	Emily	

and	Brittany	experienced.	The	Morrows	argued	that	the	school	district	took	

affirmative	action	by	permitting	the	bully	to	return	to	school	after	suspension	as	

well	as	permitting	her,	in	one	situation,	to	board	Brittany’s	school	bus	and	harass	

her.	The	Court	rejected	this	argument	on	the	basis	that,	under	such	reasoning,	

“every	decision	by	school	officials	to	use	or	decline	to	use	their	authority,	

disciplinary	or	otherwise,	would	constitute	affirmative	conduct	that	may	trigger	a	

duty	to	protect.”	Morrow	at	178.	The	Court’s	main	concern	was	that	“schools	would	

always	be	liable.”	Id.	The	importance	of	avoiding	such	an	outcome	was	put	forth	as	

the	Court’s	primary	argument	for	requiring	an	explicit	affirmative	act	in	order	for	

the	fourth	element	of	the	exception	to	be	met.	In	a	concurrence/dissent,	Judge	

Ambro	emphasized	the	Court’s	concerns,	stating,	“federal	courts	cannot	be	the	

forum	for	every	complaint	that	a	government	actor	could	have	taken	an	alternate	

course	that	would	have	avoided	harm	to	one	of	our	citizens.”	Id	at	186.		

Given	the	Court’s	emphasis	on	federal	intrusion	into	the	affairs	of	public	

schools,	future	plaintiffs	must	focus	on	this	issue	and	provide	some	limiting	

principle	that	addresses	concerns	about	excessive	state	liability	in	the	bullying	

context.	The	Court	in	Morrow	appeared	open	to	such	a	principle	with	respect	to	the	

special	relationship	exception.	When	discussing	the	exception,	the	Court	stated:	



In	holding	that	public	schools	do	not	generally	have	a	constitutional	
duty	to	protect	students	from	private	actors	and	that	the	allegations	
here	are	not	sufficient	to	establish	a	special	relationship,	we	do	not	
foreclose	the	possibility	of	a	special	relationship	arising	between	a	
particular	school	and	particular	students	under	certain	unique	and	
narrow	circumstances.	Id	at	171.	
	

Although	this	statement	suggests	a	willingness	to	hold	a	state	liable	for	bullying	

under	the	special	relationship	exception,	neither	the	plaintiffs	nor	Judge	Fuentes	

was	able	to	offer	a	principle	that	applied	to	Morrow	and	limited	the	reach	of	the	

Fourteenth	Amendment	to	“unique	and	narrow	circumstances.”		

Judge	Fuentes	suggested	that	the	Court	apply	the	special	relationship	

exception	in	cases	like	Morrow	where	the	state	compelled	school	attendance,	

exercised	control	over	the	bully	and	the	victim,	and	enforced	school	policies	that	

prevented	a	victim	from	defending	herself.	Id	at	188.	Unmoved	by	Judge	Fuentes’	

arguments,	the	Court	found	that	such	factors	“do	not	distinguish	the	circumstances	

here	from	those	that	arise	in	the	general	relationship	between	public	schools	and	

their	students.”	Id	at	171.	

After	asserting	its	willingness	to	find	that,	in	unique	and	narrow	

circumstances,	public	schools	have	a	duty	to	protect	students,	the	Court	provided	

little	affirmative	guidance	as	to	what	type	of	situation	fits	this	description.	Thus,	the	

Court	left	the	door	open	for	future	plaintiffs	bringing	bullying	cases	to	argue	that	

their	case	is	of	the	type	referenced	in	Morrow.	However,	to	be	successful,	such	

plaintiffs	must	understand	and	make	an	effort	to	address	the	Court’s	driving	

concern:	limiting	the	reach	of	federal	courts.		


