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This matter was initiated by a Due Process Complaint filed by the Parent on
December 13, 2019, against the School District of Philadelphia (District) regarding the
above-referenced student (Student). That Complaint challenged the Individualized
Education Program (IEP) and placement provided during the 2018-19 and 2019-20
school years and sought, among other remedies, a new placement for Student. A
hearing was scheduled within the applicable timelines for February 10, 2020.

On January 23, 2020, the Parent sought to compel production of certain records
that the District had allegedly failed to produce. The District agreed to provide all but
one category of documents; namely, email communications involving Student. The
District objected based essentially on its position that email messages are not education
records. All communications by counsel for both parties related to this issue are made
a part hereof as Attachment A.

Pursuant to the Family Educational Rights and Privacy Act (FERPA), Parents
must be provided with an opportunity to inspect and review a student’s education
records. 20 U.S.C. § 1232g; 34 C.F.R. § 99.10. “Education records” are defined as
those records that are “[d]irectly related to a student” and “maintained by an educational

agency or institution.” 34 C.F.R. § 99.3. The IDEA makes specific provision for



parental access to records as provided for in and defined by FERPA. See 20 U.S.C. §§
1417(c); see also 20 U.S.C. § 1415(b)(1); 34 C.F.R. §§ 300.501, 300.611, 300.613.

If a parent seeks to challenge information contained in education records, they
must be afforded an opportunity for a hearing. 34 C.F.R. §§ 99.21, 300.619, 300.620,
300.621. This hearing process is quite different from that in the IDEA. Questions
involving amendment of records or violations of FERPA requirements “are not within the
jurisdiction of a hearing officer in a due process hearing convened pursuant to ... the
IDEA." Letter to Parent, Family Policy Compliance Office (August 13, 2004).

Nevertheless, this hearing officer does have jurisdiction over claims “with respect
to any matter relating to the identification, evaluation, or educational placement of the
child, or the provision of a free appropriate public education [(FAPE)] to such child[.]"
20 U.S.C. § 1415(b)(6)(A); see also 20 U.S.C. § 1415(f)(1)(A), 34 C.F.R. § 507(a)(1).
The Parents’ Complaint in this case asserts that the District has denied Student FAPE.
This averment is squarely within a special education hearing officer’s jurisdiction. And,
contrary to the District's assertion, consideration by this hearing officer of whether to
permit the Parent access to Student's education records is based on the IDEA, not in
the context of adding an element of discovery to these administrative proceedings.
Courts have expressly concluded that a failure to provide access to education records
to the parents of a child with a disability can amount to a procedural violation of the
IDEA. See, e.g. E.D. v. Colonial School District, 2017 U.S. Dist. LEXIS 50173 at *25,
2017 WL 1207919 (E.D. Pa. 2017).

The regulations implementing FERPA define “Education Records” in relevant
part as follows.

(a) The term means those records that are:
(1) Directly related to a student; and



(2) Maintained by an educational agency or institution or by a party
acting for the agency or institution.

(b) The term does not include:

(1) Records that are kept in the sole possession of the maker, are

used only as a personal memory aid, and are not accessible or

revealed to any other person except a temporary substitute for the

maker of the record.
34 C.F.R. § 99.3. However, the District cannot be ordered to provide documents which
it does not maintain. 34 C.F.R. § 99.3(a). What constitutes an education record can
differ widely from one to student to another. “Under FERPA, a school is not generally
required to maintain particular education records or education records that contain
specific information.” Family Policy Compliance Office, The Family Educational Rights
and Privacy Act Guidance for Parents at 1 (February 2011). However, it is instructive
that the U.S. Supremg Court observed in Owasso Independent School District v. Falvo,
534 U.S. 426, 433 (2002), that, “[t]he word ‘maintain’ suggests FERPA records will be
kept in a filing cabinet in a records room at the school or on a permanent secure
database.”

The District points to several non-precedential federal district court decisions
concluding that email messages are not education records. See, e.g., E.D. v. Colonial
School District, supra; S.A. v. Tulare County Office of Education, 2009 U.S. Dist. LEXIS
88007, 2009 WL 3126322 (E.D. Cal. 2009). These cases aptly observe that electronic
mail messages “have a fleeting nature. An email may be sent, received, read, and
deleted within moments.” E.D., supra, 2017 U.S. Dist. LEXIS 50173at *28 (quoting
S.A., supra, 2009 U.S. Dist. LEXIS 88007 at *19-20).

It merits mention, however, that when both FERPA (enacted in 1974, as

amended through 2008) and the current version of the IDEA (effective in 2004) became

law, the modern world’s population did not function as it now does relying on various



forms of electronic communication that are not routinely printed for permanent
maintenance. Thus, the fact that an email communication is not printed or stored in a
separate file, in this hearing officer’s view, is not dispositive. Email messages have long
been considered to be education records for purposes of special education due process
hearings in Pennsylvania. It is also not insignificant that the District does not deny that
it has the ability to access the requested messages that it undoubtedly maintains on its
secure email server.

The statutory right of the Parents to Student’s education records thus requires
the production by the District of access to all email messages that specifically identify
Student and/or Student's Parent by their full names, both the first and last, and/or that
include the Parent’s email address known to the District, from the start of the 2018-19
school year through the present. While this hearing officer can appreciate the District’s
likely concern with the efforts that will be required to comply, neither the IDEA nor
FERPA contemplate the burden or expense to the LEA in providing access to education
records.

For these reasons, the District will be required to provide access to the Parent or
her representative all email messages that are maintained in Student’s file or stored on
its server that specifically identify Student and/or Student’s Parent by their full names,
both first and last, and/or include the Parent's email address known to the District, from
the start of the 2018-19 school year through the present, with the exception of those

that are privileged.! An appropriate order follows.

1 |t merits mention that the production of email messages does not automatically mean that any single
message is probative for purposes of a due process hearing. Indeed, such evidence, particularly when
provided in bulk format, often has only tangential probative value. The issue for this ruling, however, is
not the relevance or admissibility of evidence, but rather only the Parent's right to access certain records.



ORDER

AND NOW, this 26™ day of January, 2020, for the reasons set forth above, the
District is required to provide access to the Parent or to her counsel no later than the
close of business on February 3, 2020, of all email messages that are maintained in
Student’s file or stored on its server that specifically identify Student and/or Student’s
Parent by their full names, both first and last, and/or include the Parent’'s email address
known to the District for the same time period that encompasses the 2018-19 school
year through the present.

The parties may mutually agree to alter the terms of the production of the
records.

Cathy A. Skidmore
Hearing Officer
ODR File No. 23125-1920AS





